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1. INTRODUCTION

This report has been prepared by the civil society organizations of Nepal to complement the initial report of Nepal on the implementation of the Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child Pornography (OPSC) submitted to the Committee on the Rights of the Child (hereinafter referred as Committee) in April 2008. (The list of organizations contributing for the preparation of this report is provided in annex 1)
This report attempts to reflect the situation of the sale of children, child prostitution and child pornography in Nepal evaluating the constitutional and legal arrangements, government's initiatives, programmes, policies, mechanisms and actions to combat the activities prohibited by the OPSC. Further, the report attempts to address the issues highlighted by the Committee in its Concluding Observations for Nepal. Each section is concluded with the civil society’s recommendations to the Government of Nepal.
The reporting format has been followed as provided in 'A Guide for Non-Governmental Organizations Reporting to the Committee on the Rights of the Child- 2006(3rd Edition)' prepared by NGO Group for the Convention on the Rights of the Child-Geneva.
Report Preparation Process
CRC Sub-committee was formed in 2006 under the Human Rights Treaty Monitoring Coordination Committee (HRTMCC) to monitor treaty obligation of Nepal regarding child rights. NGOs working in the sector of child rights were called to join the report preparation process. Series of meetings were held to initiate shadow report preparation process. Independent expert/consultant was hired to identify the gaps in the report submitted by Nepal under OPSC and to prepare a draft of shadow report. A presentation on the gaps in government report followed by interaction was carried and finalized the modality of shadow report of Nepal on OPSC. 
Review of National Legal Framework: Review of the existing national legal framework and other legal arrangements regarding the issues of children seeking incompatibility with CRC and its OPSC and other relevant international standards was conducted. All plans, policies, commitments and initiatives of Nepal to combat the sale of children, child prostitution and child pornography including its practices were also reviewed.
Data Collection: Primary as well as secondary data was collected as far as possible. Secondary information and statistics from published and unpublished sources was collected from various organizations, government agencies and stakeholders. Focus Group Discussions and consultations were held with stakeholders, child rights activists, children and victims to gather primary information. Data collected from various sources were used to reflect the status of situation of sale of children, child prostitution and child pornography. 

Consultation with various stakeholders: Five consultative meetings were held in five development regions with concerned stakeholders to receive feedback and suggestions and to develop future strategies. Consultations were also held with the children. Similarly, consultations were also held with experienced personalities of various human rights organizations and children’s organizations in the regions. All together …adults and … children were consulted for data collection. 
Review of government programmes and activities:  The government programs and activities to address the sale of children, child prostitution and child pornography were reviewed whether it was compatible to meet international obligations. The implementation status of these programmes was verified through interactions with stakeholders in consultation meetings. 
Case Study: Relevant cases studies were compiled from consultation meetings.  

Analysis and Presentation of Findings: Identified gaps in state report on OPSC have been analyzed in qualitative way and the findings have been presented in statements. Information provided by the participants by filling up the questionnaire forms has been presented in statistics. Table has been used to present numbers wherever necessary. 
2. GENERAL MEASURES TAKEN FOR THE IMPLEMENTATION OF THE OPTIONAL PROTOCOL
Legal Status of OPSC in Domestic Law and Applicability in Domestic Jurisdiction

After Nepal ratified the Convention on the Rights of the Child (CRC) on 14th September 1990, the optional protocol to the CRC on the Involvement of Children in Armed Conflict on September 19, 2007 and on Sale of Children, Child Prostitution and Child Pornography on the date of January 20, 2006 respectively, the provisions of these treaties have become the part of the domestic laws of Nepal. 

The paragraph 71 of the State report mentions that Nepal is committed to protect its people from all forms of abuse, exploitation and discrimination. Despite Nepal's constitutional arrangement to implement treaties and agreements effectively, the study of CRC Sub-Committee of the HRTMCC shows that Nepalese legal provisions are inadequate to be compatible with CRC, its Optional Protocol and other ratified treaties. Nepalese legal provisions do not adequately protect the rights of the child and are unable to protect them from commercial sexual exploitation. 

The paragraph 72 of the State report explains that the Treaty Act, 1990, is a special legislation governing the substantive and procedural matters of the ratification of and accession to treaties and convention. Since the Treaty Act, 1990, derives legitimacy directly from the Constitution, its authority is exclusive in matters of international treaties and convention. The section 9 (2) of this Act holds the supremacy of the international law in a situation where there is a conflict between international treaties or convention and any law of Nepal. However, the construction of the said provision possesses confusion as it does not explicitly hold the international treaties and conventions ratified or acceded by Nepal as part of the law of Nepal
. As a matter of fact, Nepal’s position does not plainly seem to be a Monist Country. 
The paragraph 73 of the State report agrees that some cases were filed in the court quoting the principles and provisions of the conventions. Despite numbers of cases were heard and proactively decided by the courts in line of recognized standard of justice and human rights principles, amendments in the legal provisions have not been promptly made. Many provisions quashed or annulled by the courts are still to be amended and remain in the legal text for years
. As not all judgments are published and widely disseminated, law enforcement officials, lawyers and court staffs are sometimes found exercising as per the same old legal provisions. 
Regardless of the constitutional and legal arrangements for the application of ratified treaty provisions in domestic level, without the help of domestic substantive and procedural law, these treaty provisions cannot be invoked in the courts of law in Nepal. Further, the decisions of the Supreme Court of Nepal do not show Nepal's consistent stand on the applicability of ratified treaty provisions.  
Dinesh Kumar Sharma v. Office of Prime Minister and Council of Ministers
 

"Treaties to which Nepal is party may be applied as laws but may not be called laws of Nepal."

"Laws' and 'applicable as laws' are two different things. Though some provisions may be considered to be applicable as laws, such provisions may not be accepted in all contexts and for all purposes as the domestic laws promulgated by legislative procedure." 

It cannot be concluded under article 88(1)
 whether treaty provision and domestic legal provision has contradicted.

The Interim Constitution of Nepal 2007 enshrines the provision of ratification or accession of international agreements or treaties. However, the scopes of implementation of such treaties still remain in dilemma. On the one hand Article 33 (13) of the Constitution stipulates the state responsibility for effective implementation of the international treaties to which Nepal is a party, but, on the other hand, Article 36 of the same chapter of the Constitution restricted to raise the question in the court regarding the implementation of any provisions enshrined in Part IV (responsibilities, directive principles and policies of the state) of the Constitution.
WE RECOMMEND THAT THE COMMITTEE ASK THE GOVERNMENT OF NEPAL THE FOLLOWING QUESTION:

􀂾 What is the progress of Nepal concerning amending Nepalese legal provisions related to child rights inconsistent or not in accordance with the CRC?
Key ministries, departments and bodies and their coordination with regional and local authorities as well as the civil society, the business sector and the media  
The paragraphs 84 – 105 of the State report mention about various ministries, departments and bodies at the central, regional and local levels to deal with the problems of sale of children, child prostitution and child pornography. This includes the Ministry of Women, Children and Social Welfare (MoWCSW) as the focal ministry with responsibility to deal with these problems at the central level. The report mentions of two Divisions and eight Sections at the Ministry level to deal with the issues of women and children. Some of the other bodies include the Central Committee, District Committees and District Task Forces at various levels. The report also mentions about seven ministries having some responsibilities to deal with the issues of women and children in one or another way
. 
The report further mentions about Central Child Welfare Board (CCWB), Social Welfare Council (SWC), National Women's Commission (NWC), National Human Rights Commission (NHRC), Central Committee against Trafficking (CCAT), a Child Correctional Center (CCC),  Women and Children Service Center (WCSC) and various departments at national and district levels. 
There are Women Development Offices (WDO) in 75 districts, District Child Welfare Board (DCWB), four Child Care Centers and various government authorities at sub-national levels engaged in protection and promotional activities. 
The civil society organizations in their own efforts have established community surveillance system against trafficking, Human Rights Defender System (HRDS), Local Women's Groups, Mother's Groups and other initiatives to combat trafficking in persons. 
Despite a large numbers of institutions, offices, centers and initiatives, there is lack of coordination between these establishments. Due to overlapping responsibilities to the government institutions and offices, effective works have not been seen that have been done. Some government offices lack focal person with clear mandate and responsibilities and other are unknown to their responsibilities prescribed by the law and regulations
. CDO is the Chair and Women Development Officer is the Member-Secretary of many Committees. They are overloaded with many responsibilities. 
The programs being run by various offices and centers are largely donor based and for short terms. Due to lack of adequate financial support, these programs are not being implemented through out the country. Thus, result is not seen as expected. As most programs are being run as short-term project, they have short term and limited objectives. 
Most of the programs, policies and actions of the Nepal Government and the activities of civil society organizations are focused on human trafficking. There is not such specific program and initiative by the government to combat child prostitution, child pornography and other forms of child sexual exploitation. Very few civil society organizations have launched programs to combat child pornography in Nepal. The initiatives and infrastructures established by the Nepal Government lack clear vision and coordination that functions as a mission to eliminate sale of children, child prostitution and child pornography. 
WE RECOMMEND THAT THE COMMITTEE ASK THE GOVERNMENT THE FOLLOWING
QUESTION:
· How the mechanisms and offices are coordinated without overlapping their responsibilities? 
Dissemination of information regarding OPSC and training to all relevant professional groups

The paragraph 106 of the state report mentions that the GoN has translated the OPSC into Nepali language and published it. The report further claims that the document was widely circulated in all 75 districts of Nepal. 
Despite the claim of the state on wide dissemination of the government report on OPSC, majority of the children participated in the consultation meetings were unknown of the document OPSC
. 

Likewise, many child rights NGO do not know about the state report on OPSC. The Ministry's website contains very poor information on government's works, pogrammes and policies. Neither has it posted state reports on Convention on the Elimination on all the Forms of Discrimination against Women (CEDAW), CRC nor the report on OPSC
. 
Use of means and methods of technologies and internet is still not common among child rights activists. Problems of understanding English and non availability of documents in Nepali among the rights activists has negatively impacted on understanding the issues of sale of children, child prostitution and child pornography and to raise voice against sexual exploitation of children. 
The provision of the law compels the GoN to publish the attested copy of ratified treaty, in Nepal Gazette, which it thinks is important
. The provision further states that such publication must be within sixty days of ratification
. It is not clear by the provision of the law whether the treaty is to be translated in Nepali while published in Nepal Gazette. 
In a country like Nepal, where there is massive illiteracy, where majority of population cannot read and understand English, publishing certain numbers of Nepal Gazette is insufficient to inform majority of Nepalese people about the treaty provisions. 
Trainings on combating sale of children, child prostitution and child pornography are not sufficient as compared to the needs. Dissemination and trainings on OPSC is largely carried by NGOs in support of donor agencies and INGOs. The consultation meetings exposed that training on such subject by the GoN is nominal. Trainings by civil society organizations and NGOs have focused more on human trafficking and child sexual abuse but not explicitly on commercial sexual exploitation of children  
WE RECOMMEND THAT THE COMMITTEE ASK THE GOVERNMENT THE FOLLOWING
QUESTION:

1. How many copies of translated OPSC were printed and distributed? 
2. Where these copies were disseminated and what was the method of dissemination? 

WE RECOMMEND THE GOVERNMENT OF NEPAL THAT:

1. Compile all national legislations relating to women and children, especially laws relating to commercial sexual exploitation of children and print adequate number of copies.
2. Translate all UN instruments relating to women and children, including OPSC, and disseminate through governmental and non-governmental means and resources.
3.  Put on the web site of the Ministry of Women, Children and Social Welfare the following things:

a. national and international legal standards relating to women and children, especially, commercial sexual exploitation
b. key ministries, responsible bodies, departments, centers at national, regional and local levels
c. programs and policies and activities
d. reports on program implementations and achievements
3. PROHIBITION OF THE SALE OF CHILDREN, CHILD PORNOGRAPHY, AND CHILD PROSTITUTION
The rights of the child and the provisions for the welfare of children have been scattered in many Acts, Rules and Regulations in Nepal. Interim Constitution Article 22, Consumer Protection Act 1998, Press and Publication Act 1992, National Broadcasting Act 1993, Some Public Crime and Punishment Act 1970, Child Labour (Prohibition and Regulation)Act 2000, Electronic Transaction Act 2008,  Foreign employment Act 2007, Human Body Organ Transplantation (Regulation and Prohibition) Act 1998,  General Code (Muluki Ain) 1963, Human Trafficking and Transportation (Control) Act 2007 and Children Act 1992 may be discussed in the context of combating sale of children, child prostitution and child pornography in Nepal. However, not all these Acts explicitly address commercial sexual exploitation of children (CSEC) in Nepal. 
Nepal is abided by various international and regional human rights treaties and commitments concerning combating CSEC, namely, CRC, CRC OPSC, Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), SAARC Convention on Preventing and Combating Trafficking in Women and Children for Prostitution, SAARC Convention on Child Welfare, and Declaration and Agenda for Action against Commercial Sexual Exploitation of Children held in Stockholm and Yokohama
. Slavery Convention 1953, Supplementary Convention on the Abolition of Slavery 1956, The Slave Trade and Institution and Practices similar to Slavery 1956, Convention on the Suppression of Immoral Trafficking 1949, Forced Labor Convention 1930 and Abolition of Forced Labour Convention 1957 are also some important instruments to which Nepal is a party and are relevant in discussing CSEC in Nepal. Nepal has recently ratified the Convention on Transnational Organised Crime but not yet ratified the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially, Women and Children
. 
The paragraph 162 of the state report states that the Interim Constitution ensures protection of the rights of children and women against any form of abuse and exploitation. Though Nepal has tried to comply with the international standards regarding child rights, many of the provisions of the laws are incompatible with the recognized standards
. They have been written in such a way that there is enough scope of interpretation as necessary. The provisions provide discretionary power to the persons of authority to implement many provisions. Children can not claim many provisions of the Act as their right. It makes all confused whether the rights are guaranteed or they are merely the subject of discretion of the person in authority. Most provisions of the law carry the word ‘may’; not ‘should’
. 
The paragraphs 164 and 165 of the state report discuss about the age of children and the minimum age of criminal responsibility. The report is self-evident about non-clarity of Nepal's stand on the age of maturity. The age of maturity for labour and criminal liability is a complex issue in Nepal. Despite adoption of various legislations, massive impunity and non-compliance of ratified convention is widespread. Criminal liability of every person above 10 years of age
 and consideration of person below the age of 16 as child has put the definition of ‘child’ in confusion. Human Trafficking and Transportation Control Act 2007 defines persons below the age of 18 as child. Persons of age 16 and above are sanctioned with full criminal liability
. Again Labour Act and Child Labour Prohibition Act recognize any person of age above 14 years as capable to work.
 However the same Act defines the person below 16 as a child.
 A Nepali citizen after reaching the age of 16 can get Nepalese citizenship but he or she can exercise his or her right to vote only after reaching the age of 18. Ironically, to enter into marital relationship, consenting boy and girl should be the age of 20 if there is no consent of guardian, if there is consent of guardian, persons of age 18 can get married
. 
Civil Rights Act 1954, section 14, Tea Garden Labour Regulation 1994 Rule 3(1) are some of the provisions that recognize the persons of the age of 14 as eligible for work. However, while giving benefits, Smallpox Control Act 1963 defines a child as a person who hasn’t attained the age of 12. Contract Act 2000 recognizes the age of 16 as capable to make a contract. Nepal has made its legal provisions in accordance with the Convention concerning Minimum Age for Admission to Employment Convention No. C138 that allows the countries like Nepal to indulge children in work.
 Despite the fact that Nepalese standard on child rights is not contrary to the international standard, Nepal’s initiatives do not show any progressive step towards reducing child labour. 
Laws and Penal Sanctions against Sale of Children
The paragraphs 166-199 of the state report discuss the laws, penal sanctions and other relevant legal provisions. Interim Constitution ensures rights against exploitation
. That includes exploitation on the basis of custom, tradition and convention or in any manner is prohibited including traffic in human beings, slavery or serfdom; and force labour in any form. 
Human Trafficking and Transportation Control Act 2007 has been adopted explicitly to deal with the problems of trafficking in persons. The Act defines trafficking and transportation separately. The Act broadly defines trafficking as selling or purchasing of a person, using someone into prostitution with or without financial benefit, extracting human organ except otherwise determined by the law and going for in prostitution
. Punishment for trafficking may be from one month to three months imprisonment and a fine of two thousand rupees to five thousand rupees
 up to 20 years of imprisonment and a fine of rupees up to two hundred thousand as per the gravity of offence
. In the offence of transportation of a person for the purpose of buying, selling or engaging someone into prostitution may be punished up to ten years to fifteen years imprisonment and a fine of fifty thousand rupees to one hundred thousand rupees as per the gravity of offence
. Additional punishment is imposed if the offence is committed against children
. The Act puts burden of proof of ones' innocence to the alleged offender. The Act also has provisions for the protection of victims and witnesses, compensation and rehabilitation of victims
.
Despite the new Act on human trafficking has been adopted, the Chapter on Human Trafficking of Muluki Ain is still existed as supplementary provision. The provisions of this chapter are concentrated only on cross country trafficking and are silent on trafficking within the country. However, the provision of Section 2 of the Chapter prescribes less punishment than the Human Trafficking and Transportation Control Act if a child or insane person is allured to be taken away from guardian's custody
. However, the provision of this chapter is important in addressing using or forcing any person into slavery, servitude, and bonded labour as a crime
, on which Human Trafficking and Transportation Control Act is silent. 
With the increased crimes of child abduction and taking children into custody for ransom, legal provisions on abduction have been adopted by the new amendment on Muluki Ain (National code)
. Section 1 of Chapter on 'abduction and taking person into custody' defines 'abduction'
. The chapter penalizes the offence of abduction or taking persons into control with the imprisonment ranging from seven years to 15 years and fine of fifty thousand to two hundred thousand rupees for taking persons into custody or control for the purpose of killing, harming, raping or unnatural sex, selling, pushing into slavery or in forced labour, torture, forced prostitution, or for ransom
. 
Despite acceptance of various international obligations and commitments, many Nepalese laws fail to conform to international standards. Even if some domestic legal provisions provide excessive punishments for the perpetrator, very few have been convicted. 
Conviction on human trafficking cases:

	Year
	Detail
	Cleared
	Conviction in percentage

	
	Last Year's remaining cases
	Current cases
	Total
	Convicted
	Acquitted
	Total
	Ongoing
	

	2003/04
	64
	70
	134
	11
	17
	28
	106
	39.29

	04/05
	106
	25
	131
	17
	13
	30
	101
	56.67

	05/06
	101
	16
	117
	16
	13
	29
	88
	55.17

	06/07
	88
	14
	102
	4
	9
	13
	89
	30.77

	07/08
	89
	23
	112
	8
	19
	27
	85
	29.63

	08/09
	85
	8
	93
	14
	20
	34
	59
	41.17


Source: Report of the Attorney General Office of 2009
The state report is silent on the lengthy court procedures, corruptions at all levels and breakdown of rule of law, resulting common people's low level of faith on criminal justice system of Nepal
. 
The crime of human trafficking is merely understood linking with prostitution by most common people and law enforcers. Victim’s role in investigation process has not been ensured by the law. Though the Human Trafficking and Transportation control Act provides about victim’s protection, but such protection from the very beginning is ignored. In practical level, such protection is a far cry. NGO workers and lawyers claim that getting the FIR registered in police is a tough task. The study revealed that the legal provision of 25 days from the date of case registration to lodging the charge sheet in the court is the major reason that the police do not register the case immediately in their record book.  If the accused is not apprehended, the case hardly moves ahead
. Hostile victim and witness, out of court settlement, unable to arrest suspect are some causes of low conviction numbers of TIP cases. The legal provision of the burden of proof on the alleged offender is against the constitutional and recognized standards. 
The Chapter II of the state report provides data relating to CSEC. The paragraph 55 mentions some rough and estimated data citing various NGOs and INGOs. The paragraph 56 provides some reported cases of human trafficking. GoN does not have accurate statistics on human trafficking. The government report does not provide disaggregated data on child trafficking and CSEC. In the absence of such statistics, policies and plans may not be formulated in a scientific way and better results may not be expected on such absence of statistics. 
Forced labour and labour exploitation of children where parents send their children to work as domestic worker is often ignored and neglected in an excuse that poor children would at least manage food for themselves. This pattern is not counted as human trafficking in Nepal. 
WE RECOMMEND THAT THE COMMITTEE ASK THE GOVERNMENT THE FOLLOWING
QUESTION:
- Whether Nepal has any policy to streamline the age of a child? 
- Whether Nepal has any plan or made any progress to maintain disaggregated data on child trafficking?
- What efforts does Nepal have made to strengthen for the protection of victim and witness of human trafficking? 
- Whether there has been any effort to provide psycho-social counseling to the victims of human trafficking?
- What is the progress regarding rehabilitation and reintegration of victims of trafficking? 
WE RECOMMEND THE GOVERNMENT OF NEPAL THAT:

- Amend all necessary laws to streamline the age of maturity as 18 years.
- Provide disaggregated data on child trafficking
-  Amend necessary laws to ensure victim protection through out the trials. 
-  Encourage victims to file cases against perpetrators. 
- Effectively enforce in camera hearing
- Effectively protect privacy throughout the process of investigation and judicial procedure
- Develop mechanism to provide psycho-social counseling to the victims of human trafficking
- Provide rehabilitation and reintegration programs to the victims of trafficking 
Laws and Penal Sanction relating to Child Prostitution
Nepalese socio-cultural context thinks that only girls are sexually exploited. Though, sexual exploitation may be of both boy and girl, but in general, in Nepal, girls are pushed into prostitution. Male prostitute is clandestine in Nepal. The information provided here is in the line of general Nepalese context. 

The paragraph 162 and paragraph 163 of the state report describe constitutional provision and domestic legal provision against any form of abuse and exploitation. The paragraphs mention that the issues of sale, prostitution and pornography are also covered within the premise of abuse and exploitation. However, Nepal has no law specifically prohibiting the prostitution of children. Section 4(b) of the Human Trafficking and Transportation Control Act 2007 prescribes that no one should indulge another person into prostitution with or without any financial gain. The Act has not defined 'prostitution'. As a result, the pimp or the mediator may make an excuse that s/he just introduced the persons. Whatever happened between them was on their free will and consent.  
The paragraph 164 of the state report mentions about the age of children in Nepal. Considering the age of maturity as 16, no law in Nepal prohibits consensual sexual intercourse between males and females above the age of 16, except incest. Intercourse with a girl below the age of 16 years is a crime regardless of the girl's consent. Thus, even the so-called 'voluntary prostitution' of a girl below 16 years of age is a statutory rape
. Muluki Ain, Chapter on Rape also defines sex with a child as unnatural sexual intercourse
 and treats as an aggravated form of statutory rape, with additional imprisonment of up to one year, the monetary compensation from the offender to the minor depending upon the minor's age and the harm caused
. The term 'unnatural sexual intercourse' is a vague, thus, the case is not easily registered, investigated and prosecuted. 
The law implies that 'natural' sexual intercourse with a minor is only a type of rape, not pedophilia, contrary to the common definition; phenomenon where adults seek to have sex with minors
.
A recent research conducted by CWIN and Save the Children with 110 children (only boys) living in street, 73.8% of them have had non-consensual sex
. 32.7% of them had sexual relations with adults including foreigners and third gendered
. The report further reveals that 31.4 % of the respondent boys had sex with the adults for several times, 11.4% of them had such sex relation for over months, 5.7% are in such relation over years and 17.1% are currently in sexual relation with adults
. In this situation, Nepalese laws do not address these phenomena as child prostitution nor do these activities come within the definition of rape. 
Nepalese laws
 prohibit only if anyone pushes or forces another person into prostitution. If the girl herself accepts the sex work or the profession on her free will or choice, it is difficult to prosecute any person, either the pimp or the mediator. Though the Act has considered every person below the age of 18 as a child, it is not able to protect a person below 18 and above 16 from sexual exploitation.  

Further, the Act has followed the model of decriminalizing prostitution through punishing only the client of prostitution, not the sex worker. However, following the long-practiced crime-control model, police frequently raids restaurants, dance bars and night clubs exposing the girls in the media. Girls working in these sectors of jobs are often considered as prostitutes and treated as criminals. They are taken into custody, detained overnight and asked for bail. Verbal abuse, flittering and request for monetary and other benefits are common in urban police stations
. As all persons above 10 are liable of criminal sanctions in Nepal, they are charged under Some Public Crime and Punishment Act 1970 for disturbing public order and safety. Right to privacy of these girls are ignored and not protected. 
None of the Nepalese laws discussed here define or prohibit child prostitution specifically. The provision that punishes arranging for prostitution is limited to the involvement of women in prostitution. It offers no protection to the boys. Nepal's law on 'Intension of Sex' only protects young girls, leaving out boys from touching, showing or force to touch private parts of body, undressing, and other sexual harassments.
 If the same offence is committed against a girl, the offender may be punished with imprisonment up to one year and ten thousand rupees fine
. 
Children Act 1992 prohibits the use of children in an 'immoral professions' which is again vague and difficult to define. Violators may be punished with imprisonment up to one year and a fine of ten thousand rupees
. 
WE RECOMMEND THAT THE COMMITTEE ASK THE GOVERNMENT THE FOLLOWING QUESTIONS:
- Whether Nepal has any policy to streamline the age of a child to protect children from sexual exploitation? 
- Whether Nepal has any plan or made any progress to maintain disaggregated data on child prostitution?

- Whether there has been any effort to provide psycho-social counseling to the child victim of prostitution?

- What is the progress regarding rehabilitation and reintegration of child victims of trafficking? Whether Nepal has any plan to provide alternatives to the prostitution and provide life skill trainings to the sexually abused children?
WE RECOMMEND THE GOVERNMENT OF NEPAL THAT:

· Amend all necessary laws to protect all children from exploitation of prostitution, including the children between the ages 16 to 18.

· Provide statistics of child victims of prostitution as well as the perpetrators

· Provide psycho-social counseling to the child victim of prostitution

· Develop programmes and plans for rehabilitation and reintegration of child victim

· Provide alternatives and life skill trainings for sexually exploited children 

· Strengthen law enforcement for the protection of children of both sexes 
Laws and Penal Sanctions Relating to Child Pornography
Article 22 of the Interim Constitution 2007, Consumer Protection Act 1998, Press and Publication Act 1992, Some Public Crime and Punishment Act 1970, Children Act 1992, Cinema (production, show and distribution) Act 1969, National Broadcasting Act 1993, Hotel Management and Alcoholic Liquor Sell and Distribution (Control) Act 1966 and Electronic Transaction Act 2008 may be discussed in the context of sexual exploitation of children, especially, child pornography. However, not a single Nepalese law explicitly addresses child pornography. 
Laws of Nepal provide that no one should indulge children in immoral activities
. Taking photos with the intention to use for immoral profession and to distribute or exhibit such
 and printing and publishing such materials is also prohibited
. Some Public Crime and Punishment Act 1970 provides about the acts ought not to be done
. Among them, disturbing peace through voice, language, sign, and symbol or to expose vulgarity in public places
 and publishing vulgar language or words those signify vulgarity or printing or publishing vulgar pictures or exhibiting of such materials in public are prohibited
.
The provisions of laws are vague and ambiguous and are unable to prohibit and control pornography. The provisions do not define what activities come under ‘immoral activities’. The new amendment in Children Act is necessary to address various forms of sexual exploitation against both male and female children. In the absence of proper law, it is difficult to prepare proper charge sheet. The general trend is to prepare charge in accordance with Some Public Crime and Punishment Act 1970.
The nature and gravity of child sexual abuse is different than public offence. The nature and consequence of sexual abuse against male child and female child is different. Thus, considering the fact, new amendment should adopt such a legislation that addresses this problem.

With the increased access to cyberspace of Nepali people, the possibility of misuse of internet facilities also has risen than before. Viewing and downloading pornographic images and materials, sharing of personal details including personal images, online fraud, exposure to inappropriate materials, exposure to potentially dangerous contacts, cyber bullying, file sharing and downloading which amounts violation of copyright laws are some of the dangers and threats of internet use without sufficient instruction and guidance. 

Many parents are unknown of internet misuse. Children may take unhealthy benefit of parents being illiterate and ignorant of computer technology. 
The findings of focus group discussions with Nepali Children conducted by CWIN shows the following
: 
	· Sharing of personal details (name, age, sex, addresses, phone number etc) without hesitation with strangers is common.
· Pornographic images are viewed by many who use internet (both intentionally and accidentally)

· Younger boys with no internet experience have viewed pornographic images in mobile phones and pen drives of friends/brothers.
· Sexual advances and use of foul language are encountered by many.
· Generally there is no conception of possible risks and no hesitation about meeting online friends in real life.
· Parents are usually not informed about their children's online friends and experiences.


The problem of exposure to pornographic materials, images and movies in early ages is increasing these days. Internet service in mobile phones, large numbers of cyber shops, widespread availability of porn movies, easy access and affordable prices for using internet at home have made both positive as well as negative impact on Nepalese children.

In the regional consultation meetings, out of 61 children participants, 25 of them revealed that they have watched pornographic material on computer, mobile phone, video, or in magazines. Out of the total respondents, 31 of them disclosed that their friend(s) have watched such pornographic material as well. 

Majority of the children participated in the consultation meeting were not acquainted with the e-mail and internet technology. Many children who have viewed pornographic images are through CD which is easily available in the market and through mobile phones. One of them had gone to cyber to surf porn sites. 
Nepal government's response to cyber crime is not very significant. Neither there are effective and adequate laws, nor is the law enforcement and capacity building means efficient. Viewing and downloading pornographic materials and images do not come under the periphery of crime of any legislation of Nepal, until the viewer disseminates or publishes such material. Electronic Transaction Act 2008 prohibits only the dissemination of vulgar materials through electronic means. Even if such image is of a child, there is no law to address such activities. Nepal's legislations do not stand in par with the available and internationally recognized standards to combat CSEC. Nepal needs to harmonize its legal frameworks to respond to recent trends of production and dissemination of pornography and to address the transnational dimension of cybercrime. 
Internet Service Providers (ISPs) are not responsible under any law of Nepal to track whether their clients are viewing child pornography. 
WE RECOMMEND THAT THE COMMITTEE ASK THE GOVERNMENT THE FOLLOWING QUESTION: 
- Could the government provide measures and technologies developed so far to curb child pornography in Nepal? 
-  Could the government provide the number of investigations, prosecutions and convictions in cases of child pornography?
WE RECOMMEND THE GOVERNMENT OF NEPAL THAT:

- Incorporate provisions in law to address and to control all trends of child pornography
- Provide statistics of investigations, prosecutions and convictions in cases of child pornography
- Develop mechanisms and technologies to track and to curb child pornography
4. PENAL/CRIMINAL PROCEDURE

Overview of Criminal Proceedings Framework 

In general, criminal proceeding of Nepal is largely based on Chapter on Court Management of Muluki Ain (General Code) 1963, Government Cases Act 1992 and Regulation 2055. Besides these legislations, there are also some other Acts and Regulations those provide procedural basis for criminal proceedings. Human Trafficking and Transportation Control (TIP) Act 2007, Espionage Act 1962, Corruption Control Act 2017, Juvenile Justice Procedural Regulation … are some examples of such legislative pieces. 
The crime of sale of children, child prostitution and child pornography is not covered or addressed by single legislation of Nepal. Sale of children comes under the definition of human trafficking under TIP Act 2007. To go for in prostitution is also a punishable offence in Nepal
. However, this provision does not adequately address the crime of 'child prostitution.' In the issue of child pornography, there is no law at all. Thus, various Acts and Regulations are relevant in criminal proceeding in the crimes of sale of children, child prostitution and child pornography including other forms of CSEC. 
Primary Data collected from 37 District Police Offices of Nepal
 by the Child Rights Center of Kathmandu School of Law reflects that there is no uniform practice of case reporting in cases of CSEC. Violations of the rights mentioned in OPSC are not reported in the title of CSEC or other similar title. So, gathering exact number of cases of CSEC was not possible. Understanding of the rights mentioned in OPSC and the issues that fall under CSEC is rare among investigation officers. There is no specific training provided to investigation officers to combat CSEC. Thus, the level of understating among them is different and practice of case reporting is different in many police stations. 
Except in the case of human trafficking, other forms of CSEC may be registered in the title of Public Offence or as miscellaneous. There are instances of charges of public offence against girls working in cabin restaurants, massage parlors, dance bars, night clubs and girls practicing prostitution. In cases of pedophilia, there is absence of clear law. Thus the offender may be charged of violation of Children Act 1992 or under Some Public Crime and Punishment Act 1970.
If anyone knows that the offence under TIP Act 2007 is being committed or may be committed, s/he may report to the nearest police office
. Person informing or reporting the case may request to be unnamed and to be maintained his/her confidentiality. 
Respecting the 'right to privacy' mentioned in the Interim Constitution 2007 and the Directives issued by the Supreme Court
, cases of children as victims and as offender are maintained confidential. Child's original name is not made public providing a code name in the case. It is mandatory to maintain such confidentiality in the cases of sexual violence against women and children. Children Act provides for maintaining such confidentiality in juvenile delinquency. 
The paragraph 56 of the state report presents the reported cases of human trafficking during the past eight years (1999/2000 – 2006/2007). In 1999/2000, the total reported cases were 120 and in 2006/2007, the reported cases were 112. In rest of the years, the numbers of reported cases were lower than these numbers. The number of reported case is far below the number of alleged trafficking cases. 
Weak mechanism for victim and witness protection, lack of awareness among general people about law and legal procedures, lack of protection of privacy through out the trial, victim unfriendly environment in the police station, lack of specific training among the investigators to deal with human trafficking cases, etc. are the causes of poor reporting and unsuccessful prosecution.
WE RECOMMEND THAT THE COMMITTEE ASK THE GOVERNMENT THE FOLLOWING
QUESTIONS:
What has Nepal done to increase reporting of the cases in police?
Whether Nepal has any plan, program or policy to reduce the gap between the numbers of investigation, prosecution and conviction? 
WE RECOMMEND THE GOVERNMENT OF NEPAL THAT:

· Strengthen mechanism for victim and witness protection, 

· Raise awareness among general people about law and legal procedures, 

· Ensure effective mechanism for the  protection of privacy through out the trial 
· Ensure victim friendly environment in the police station,
· Provide specific training among the investigators and prosecutors to deal with the cases of sale of children, child prostitution and child pornography 
5.  PROTECTION OF THE RIGHTS OF CHILD VICTIMS

· laws, facts, figures and cases of protection, compensation and restitution

The paragraph 200 of the state report describes that Nepal broadly follows adversarial model. However, the paragraph 202 describes human trafficking as non-bailable offence and the paragraph 203 describes burden of proof to lie on the accused in human trafficking case in Nepal. These are contradictory to the adversarial model. The provision of Section 8 of the Human Trafficking and Transportation Control Act 2007 was challenged by a lawyer in the Supreme Court and the provision has been quashed. 

The paragraph 206 describes the provision of Translator and Interpreter in Section 11 of the TIP Act 2007. This provision is hardly used and ignored for Nepali citizen as many Nepali more or less speak and understand Nepali. This may cause difficulty to those whose mother tongue is not Nepali. 

The paragraphs 207–209 provide the provisions prohibiting the publication of information detrimental to victim. However, there is still lack of sensitivity among some media personnel on the protection of privacy of victims. Newspapers are found printing the name and photo of the victim. 

The paragraph 210 provides about the in-camera proceedings according to Section 27 of TIP Act. However, the provision has been unable to protect the privacy and identity of the victims. Many of the courts do not have proper infrastructure to conduct trials in-camera. To ensure victims’ privacy and protection of identity, in-camera hearing is not sufficient. Privacy should be protected from the phase of investigation throughout the trial to the final judgment. 
The state's obligation to ensure rehabilitative care to the child victims of exploitation is not effective. Such victims do not receive appropriate treatment for their recovery and social re-integration as there is not such explicit law and proper mechanism.

Interim Constitution in Responsibility of State, Directive Principles and Policies part describes about the rehabilitative care of child victims of armed conflicts, torture, neglect, maltreatment or exploitation and to receive appropriate treatment for their recovery and social re-integration. Children Act 1992 Section 35 provides for the provision of abandoned child to be kept in the Child Welfare Home. The provision is not sufficient to ensure rehabilitative care for child victims of human trafficking, prostitution and pornography. 
Figures and cases of protection, compensation and restitution are not available as there is no centralized data collection and maintaining system in police. The report published by the Attorney General Office does not provide disaggregated data on sale of children, child prostitution and child pornography. No exact data is available on transfer of organs, engagement of children in forced labour and child adoption.   
WE RECOMMEND THAT THE COMMITTEE ASK THE GOVERNMENT THE FOLLOWING QUESTION: 
- 
Whether Nepal can provide facts, figures and cases of protection, compensation and restitution to the victims of sale of children, child prostitution and child pornography?

- 
Whether Nepal has any programmes for compensation and rehabilitative care for the victims?
WE RECOMMEND THE GOVERNMENT OF NEPAL THAT:

· Provide facts, figures and cases of protection, compensation and restitution to the victims of sale of children, child prostitution and child pornography 
· Ensure effective protection to the victim and witness 
· Provide psycho-social counseling and reparation
· Develop mechanism to provide immediate medical service for the needy child victim of sale, prostitution and pornography
· Establish rehabilitation centers and provide life skill trainings for the victims
6. PREVENTION OF THE SALE OF CHILDREN, CHILD PROSTITUTION AND CHILD PORNOGRAPHY 
· Regional level initiatives by Gov
The state report provides a list of international and regional instruments ratified and the commitments she has made. The paragraph 122 reflects government's strategy to address the problem of human trafficking, including the establishment of the Special Rapporteur on Trafficking in Women and Children. However, the report is silent on the effectiveness of these establishments and outcome of these measures and policies. Except publishing some reports, the office of the Rapporteur on Trafficking in Women and Children has not been able to demonstrate tangible results in this regard. 
· Nationwide activities by Gov
The paragraph 123 of the state report describes the nation-wide activities by the GoN to prevent human trafficking. The paragraph 124 describes about the formulation and implementation of National Plan of Action (NPA) against trafficking in women and children. However, HRTMCC CRC Sub-Committee views that the dissemination of the OPSC, NPA and other policies and programs of the GoN is not satisfactory. Many NGOs of Nepal have not been able to read NPA against trafficking as it is not easily available. NPA has not been properly implemented. GoN has not properly disseminated the progress of the NPA
. 
The paragraph 125 expresses that the NPA against Trafficking of Women and Children considers various aspects including maintaining effective coordination, strengthening economic interventions, regional interventions and conducting reliable studies and surveys. However, there has neither been such survey and research nor been effective coordination by the government or its concerned agencies.  
The paragraph 126 describes four cross-cutting issues and the paragraph 127 describes eight major areas for intervention and detailed outlined plan of actions mentioned in the NPA against trafficking in women and children. However, the situation of coordination among government institutions is not effective. There is no reliable information on resource mobilization. Dissemination of programs, policies and plans is inadequate. State actors responsible for combating trafficking in human beings are not sensitive as required. NPA has not been successfully implemented
. 
The paragraph 131 describes some of the action plans under the Three Years Interim Plan (2006/07-2009/10) that are relevant to anti-trafficking initiatives. The paragraph 144 describes about the establishment of the National Rapporteur on Trafficking in Women and Children (now Special Rapporteur). The paragraph 146 describes about the Women and Children Service Center in Nepal Police. However, the efficiency and performance of these establishements have not been reviewed yet.
· Preventive measures by NGOs/Civil Society Organizations
NGOs and Civil Society Organizations in Nepal have been very active to raise awareness among citizens as well as stakeholders. They have been also providing trainings to the law enforcement officials on human trafficking issues. There are more than one thousand NGOs in Nepal working in the sector of child rights. Few organizations have been remarkable in preventive activities regarding CSEC. The activities carried out by these organizations are:
Community orientation, multimedia campaign, street drama, songs, leaflet and booklet printing and distribution, training of law enforcement officials, interaction of Foreign Service Officials, research and dissemination, experience sharing, legal aid, psycho-social counseling, etc. 
WE RECOMMEND THAT THE COMMITTEE ASK THE GOVERNMENT THE FOLLOWING
QUESTION: 

How far the preventive measures launched by Nepal Government have been effective?
WE RECOMMEND THE GOVERNMENT OF NEPAL THAT:

- Increase preventive measures and programmes

- Monitor the programs effectively
7. INTERNATIONAL ASSISTANCE AND COOPERATION AND OTHER LEGAL PROVISIONS 
There are more than 19 UN, bilateral agencies, international non-governmental funding and other agencies or donors working on the issue of women’s rights including CESC in Nepal. These agencies have been vital in providing financial and technical support to government as well as NGO sectors to combat sale of children, child prostitution and pornography. 

CRC-Sub Committee acknowledges the information provided in the state report in its paragraphs 225 and 226. The Paragraph 232 mentions about the Regional Task Force to Implement SAARC Conventions. The Paragraph 233 mentions about South Asia Forum on Violence against Children (SAF-VAC), the paragraphs 234 and 235 mentions about the formation of Technical Advisory Group for South Asia (TAGSA)and South Asia Forum against Human Trafficking (SAFAHT).  However, the state report is silent on the effectiveness on the mechanisms established in regional level. 
The state report further mentions about the programmes and events as cross-border initiatives those were conducted many years back. The effectiveness and the performances are hardly seen. Those programmes are seemed like one time event.  
Support of Save the Children, Plan International and World Vision have been meaningful for the preparation of this report as well as for awaking larger civil society members and concerned office bearers to understand the concept and dimensions and to combat sale of children, child prostitution and child pornography in Nepal.  
WE RECOMMEND THAT THE COMMITTEE ASK THE GOVERNMENT THE FOLLOWING QUESTION:
- 
Whether Nepal could provide information on the effectiveness and performance of regional and international establishments and initiatives? 
WE RECOMMEND THE GOVERNMENT OF NEPAL THAT:

- Effectively manage, coordinate and monitor the regional, international or bi-lateral programmes and initiatives
- Provide information on the effectiveness and performance of regional and international establishments and initiatives and disseminate the outcomes 
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One day I was cleaning all rooms. While I was cleaning my brother’s room, I found a CD hidden in a corner of the bed. After I finished cleaning all rooms, I had nothing to do and I was also curious about the CD. I thought it was a new film. But when I played the CD, it was all dirty things the man and woman were doing. I was afraid whether anyone sees me watching this dirty film. So, I stopped and hid the CD in the same place. 


A participant girl, aged 13 











�   The provisions of Treaty Act suggest that ratified international treaties or conventions are not automatically enforceable in Nepal. It implicitly points out to the obligation of the state to ‘rationalize the laws in accordance with the international treaties and conventions ratified or acceded.


�  Beating of children by parents, guardians or teachers not to be considered as torture is still there in the Childrens’ Act Section 8 which was declared null and void by the Supreme court of Nepal considering it as ‘torture’ in the case Debendra Ale v. Secretariat of Council of Ministers and others. Section 8 of Human Trafficking and Transportation Act has also been declared null and void but there has not been amendment in the Act. Court personnel, lawyers, law enforcers and concerned all have to be acquainted with the court judgments which are not published in time. Generally, it takes years for the amended version of the Act to reach to people’s hand.  


�  NKP 2063 Decision No. 7757 p. 1136


� Extraordinary jurisdiction of Supreme Court to nullify the inconsistent legal provision with the constitution


�  The ministries involved are Ministry of Home Affairs (MoHA), Ministry of Education and Sports (MoES), Ministry of Health and Populations (MoHP), Ministry of Law, Justice and Parliamentary Affairs (MoLJPA),  Ministry of Labour and Transport Management (MoLTM), Ministry of Foreign Affairs (MoFA), and Ministry of Local Development (MoLD).  





� Human Trafficking and Transportation Control Regulation of Nepal 2008 in its regulation No. 6 mentions the Chief District Officer (CDO) of the district as the chairperson of the District Committee against Trafficking. However, in the interaction programs organized by the NGOs, many CDOs did not know about the enactment of the TIP Act 2007 and its Regulation 2008 and their responsibilities under the Regulation.  


�  Out of 61 child participants, non of them know about the government programmes regarding OPSC dissemination, non of them knew about the OPSC from government source or government programmes. 


�  A list of questionnaire was sent to sixty child rights NGOs of Nepal to get information on their information on the OPSC. None of the leading child rights NGOs were informed about the OPSC through the government dissemination. All of the respondents got informed about OPSC either in the course of formal education, or by self-study or in the programmes of NGOs and INGOs. 


�  Treaty Act 1990, Section 12


�  Ibid


�  Nepal adopted the Stockholm Declaration and Agenda for Action in 1996 and reaffirmed its commitment in Yokohama in 2001. 


�  Information as of July 16, 2011.


�  Legislative Review: Comparative Study of Nepalese Laws Concerning Child Rights with CRC, HRTMCC 2008


�  For example, Section 24 of Juvenile Justice Procedure Regulation 2007 provides that ‘translator may be provided’ in case of need during proceeding. It is very difficult to claim that, that is a right of every person who needs translator.  


�  This provision has been continued by the Draft Criminal Code of Nepal 2010. 


�  The Draft Criminal Code of Nepal 2010 has put the person below 18 as a child. 


�  Child Labour Prohibition and Regulation Act 2003 section 3


�  Ibid 2(a) 


�  Muluki Aid Chapter on marriage Section 2(b)


     � Convention concerning Minimum Age for Admission to Employment Convention No. C138 Article 2 (4) reads “Notwithstanding the provisions of paragraph 3 of this Article, a Member whose economy and educational facilities are insufficiently developed may, after consultation with the organisations of employers and workers concerned, where such exist, initially specify a minimum age of 14 years”


�  Interim Constitution 2007, Article 29 


�  Human Trafficking and Transportation Control Act ,Article 4 


�  in a offence of going for in prostitution


�  For selling or buying of a person


�  Article 15(1)-15(6) of Human Trafficking and Transportation Control Act 2007


�  Ibid


�  Victim and witness protection clause…, compensation and rehabilitation of victims…


�  Fine of five hundred rupees or three years of imprisonment or both  


�  Muluki Ain, Chapter on Human Trafficking , Section 3, Three years to Ten Years of imprisonment and compensation to victim, if convicted


�  Added by the 12th Amendment of Muluki Ain


�  …Taking away of any person or taking into custody by the use of force, threat, coercion, deception, use of narcotics, alcoholic liquor, control of vehicle …children or person with mental illness should not be taken away except without the consent of guardian for the benefit of children…


�  Section 3, Chapter on abduction and taking 


�  The statement is supported by Para 15 and 33 to 40 of the report of the UN High Commissioner for Human Rights on the human rights situation and the activities of her office, including technical cooperation in Nepal , 3 March 2009. 


�  Information based on interview with lawyers and NGO workers in Makawanpur and Morang districts. 


�  Muluki Ain, Chapter on Rape, No. 1


�  Ibid No. 9(a)


�  Ibid.


�  Global monitoring Report on the Status of Action against Commercial Sexual Exploitation of Children, ECPAT International 2006, p. 22


�  A Study on the Sexual Abuse of Street boys in Kathmandu, CWIN and Save the Children, 2010 Kathmandu, p. 30.


� Ibid. 


� Ibid. p. 49.


�  Human Trafficking and Transportation Control Act 2007, Section 4 and Muluki Ain Chapter on 'Intention of Sex' No.5


�  Information based on media and expressions in consultations with stakeholders and children


�  Muluki Ain Chapter on 'Intention of Sex' No. 1


�  Muluki Ain Chapter on 'Intention of Sex' No. 1


�  Children Act 1992, Section 16. 


�  Children Act 1992, Section 16. 


�  Ibid Section 16(2)


�  Ibid Section 16(3)


�  Some Public Crime and Punishment Act 1970, Section 2


�  Ibid Section 2 (c ) 


�  Ibid Section 2 (c )(1)


�  A leaflet on Protecting Children Online in Nepal: A campaign initiated by CWIN-Nepal


�  Human Trafficking and Transportation Control Act 2007 section 4 (d).


�  Data were gathered from the District Police Offices of Illam, Jhapa, Sunsari, Dhanusha, Morang, Bara, Parsa, Mahottari, Sharlahi, Sindhuli, Rautahat, Kathmandu, Lalitpur, Bhaktapur, Dhading, Nuwakot, Gorkha, Rupandehi, Nawalparasi, Kaski, Parbat, Gulmi, Palpa, Baglung, Tanahu, Syangjha, Lamjung, Banke, Dang, Surkhet, Salyan, Bardiya, Kailali, Kanchanpur 


� Human Trafficking and Transportation Control Act 2007 Section 5(1). 


�  Supreme Court Directives on maintaining confidentiality on the cases of victim women and children, 2003


�  Report by Sahabhaghi  2010


� Ibid. 







